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1 BRIEF FOR PETITIONER-APPELLANT 


ON APPEAL FROM AN ORDER 
OF THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 



QUESTION PRESENTED 


Whether the statutory presumption of possession of a 
weapon based on mere presence in an automobile where such 
weapon is foura, contained in New York Penal Law, Former 
S1899(3), and charged to the jury by the court in this 
case, is unconstitutional. 








STATEMENT PURSUANT TO RULE 28(a)(3) 


Preliminary St atement 

This is an appeal from an order of the United States 
District Court for the Western District of New York ( Curtin , 
D» ) entered May 29, 1975, denying a petition for writ of 
habeas corpus. 

This Court, by order dated October 1, 1975, assigned 
The Legal Aid Society, Federal Defender Services Unit, as 
counsel for appellant Wlllleua Stubbs, pursuant to the Crim¬ 
inal Justice Act. 


Statement of Facts 

i 

A^j^^^^tate^^^ourt^roceeding^ 

Appellant William Stubbs was convicted, after a jury 
trial in Monroe County Court, New York, of the crimes of 
assault in the first degree and unlawful possession of a 
loaded firearm. He was sentenced as a second felony offen¬ 
der on Oct er 7, 1966, by Monroe County Court Judge John 
J, Conway, Jr,, to consecutive terms of imprisonment of 
from 13-14 j aars on the weapons charge, and 19-20 years on 


the assault.* 


Prior to appellant's trial, Shirley Miller, who had been 
indicted together with appellant for possession of a weapon, 
pleaded guilty to that offense as a misdemeanor, and re¬ 
ceived a one-year prison term (T.12**), 

At appellant's trial, commencing September 6, 1966, the 
prosecution adduced the following evidence in support of the 
indictment, with appellant putting on no defense. At approxi¬ 
mately 9:00 p.m. on March 29, 1966, Mark Wunder's attention 
was attracted by the sound of his dog barking in the back 
yard of his house in Rochester (T.89). Leaving his house 
and entering the back yard to investigate, Wunder noticed a^ 
man wearing an "Army type" parka with a hood crouching be¬ 
hind some shrubbery dividing his from his neighbor's pro¬ 
perty (T.90-91). As Wunder approached, the man started walk¬ 
ing hurriedly away, with Wunder following behind and catch¬ 
ing a glimpse of his face (T.92-93). Wunder identified that 
man as appellant (T.93). After walking a short distance, 
the man turned and, covering the lower part of his face 
with a dark cloth, told Wunder not to follow him any fur- 


*Appellant successfully challenged the validity of the 
predicate felony conviction in this Court, Stubbs v. Manousa, 
442 F.2d 561 (2d Cir. 1971), and was re-sentenced to iden¬ 
tical consecutive terms, a different prior felony serving as 
the predicate. Subsequently this Court's decision was re¬ 
versed by the Supreme Court sub nom. Mancusi v. Stubbs , 40o 
U.S. 204 (1972). 

♦ ♦"•pH fc.-fers to pagination in the transcript of aopellant 
arraignment, pre-trial proceedings, trial, and sentencing. 



ther (T.94-96) . When Wunder continued to pursue him, the man 
turned and fired a gun once at Wunder (T,96-99),* Subsequently, 
the man fired twice more at Wunder before Wunder returned to 
seek help from his neighbor. Lieutenant George Reiss of the 
Rochester Police Department (T.99-102). 

After explaining to Reiss what had just occurred, Wunder 
and the officer began cruising the neighborhood in Reiss' un¬ 
marked police car (T,104-105, 211). Reiss noticed a 1957 Cad¬ 
illac proceeding slowly down the street, its only occupant be¬ 
ing a woman driver (T,212-213). After following it awhile, 
Reiss took Wunder back home and then attempted to re-locate 
the Cadillac (T.214-220). 

Finding the car again, Reiss continued to follow it to 
a shopping center, where he observed a man quickly approach 
the car and enter it from the driver's side (T.221-223). The 
man was short and stocky, wearing a dark-colored parka with 
a hood, which matched the description previously given to 
Reiss by Wunder of the mem Wunder had pursued (T.211, 223). 
Following the car, which the man was now driving, Reiss 
radioed to other officers for a roadblock to be set up (T. 
223-224). 

•Robert Annechiarico, a 14-year old prosecution witness', 
heard what he thought was a firecracker, looked out his bed¬ 
room window, and saw Wunder chasing a man down the street. 

He saw the man turn with a cloth over his face, heard him 
tell Wunder to get back, and then saw him fire a gun at Wun¬ 
der (T.175-180). 







After following the car a few more blocks, Reiss saw 
the Cadillac pull over and stop when another police car with 
Its flasher on pulled In behind It (T.225-227). Reiss stopped 
his car In front of the Cadillac and, at gunpoint, ordered 
the man out of the car (T.228), It was then that appellant 
and Shirley Miller, the woman passenger, were placed under 
arrest (T.234). 

After searching appellant and finding no weapon on him, 
Reiss searched the vehicle and found a loaded .22-callber 
revolver In the glove compartment (T.234-235).* The officer 
also seized a box of .22-callber ammunition found In the 
glove compartment of the car, appellant's parka, and a "black 
kerchief cloth* found In the pocket of the parka (T.244-248). 
The car was later determined to be registered to appellant 
(T.271). 

After defense motions for a judgment of acquittal were 
denied and summations by the defense and prosecution oon^leted, 
the court charged the jurors, reading to them the Indictment 
charging appellant with first degree assault (N.Y.P.C, former 
S240(l)) and felonious possession of a weapon (N.Y.P.C. former 
§1897 (2)), defining the elements of those crimes for them, and 
Instructing them that the prosecution had the burden of prov¬ 
ing each of the elements of both crimes bvyond a reasonable 

•There was no evidence Introduced to suggest that any test 
had been conducted to determine whether the gun found In the 
car had been recently fired, and no parafin test was conducted 
to determine whether appellant had recently fired a gun {T.270). 
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doubt (T.273, 307-308, 310-316, 318-320, 342-344).* Piirsuant 

to a defense request to charge that one element of the crime 

of possession of a weapon "is a knowing or intentional or 

voluntary possession on the part of the defendant* (T.348), 

the court Instructed the jurors that 

a person cannot be found guilty of posses¬ 
sion of an unlawful Item unless he knew he 
had it. As an example, I could get in my 
car and somebody could have put a gun in 
that glo\e compartment and, of course, I 
knew nothing about it; I would not be guilty 
of it. It has to be a knowing possession, 
you have to find the defendant had knowledge. 

(T.348). 

After the prosecution requested 

... that the jury be charged that the pre¬ 
sence in an automobile other than a stolen 
one or a public omnibus of any firearm de¬ 
scribed in Section 1897, is presumptive 
evidence of its possession by all persons 
occupying said automobile at the time such 
weapon is found, except if such weapon is 
found upon the person of one of the occu¬ 
pants thereof or if such weapon is found 
in an automobile which is being operated 
for hire by a duly licensed driver of if 
the weapon so foiind is a pistol or revolver 
and one of the occupants has a valid license, 

(T.349-350), 

the court asked defense counsel if he wished to be heard on 
the matter and, when counsel declined (T.350), charged as 
follows: 


*The trial court's charge to the jury is found at pages 
304-351 of the transcript. Because of the lightness of the 
type in the transcript, the charge cannot be clearly repro¬ 
duced as part of the appendix; thus it will be docketed as 
part of a supplemental record on appeal. 










I'll charge that; ? ^tion 1899 of the 
Penal Law says that the finding of a gun 
in an automobile is presumptive evidence 
that the gun was possessed by all persons 
in that car; in short, the law says, the 
locating of a gun in the car means that it 
may be presumed, if you are satisfied the 
gun was so found, it may be prestsaed by you 
as a Jury that the gun was in the posses¬ 
sion, specifically in this case , passengers 
are not involved, tEe accused here is, ^u 
may presime that tTte~gun was iHnSSe goa- 
session oi the owner-occupant~^lver o^ 
the car. 


(T.350-351). Emphasis 
added . 

At no time was the jury informed that appellant's co¬ 
defendant, Shirley Miller, was indicted on a charge of pos¬ 
sessing the same weapon appellant was indicted for possess¬ 
ing, nor was the jury ever apprised of the fact that Shirley 
Miller had pleaded guilty to possession of that weapon. On 
September 14, 1966, the jury returned with its verdict of 
guilty on both counts of the indictment. 

Prior to Imposition of sentence on October 7, 1966, ap- 
pellcint spoke on his own behalf and objected to the fact he 
had been convicted of a weapon when "no evidence shows it 
belonged to him, or he knew of its existence, when another 
person has pleaded guilty to the ownership and possession of 
the same .22 caliber revolver," a fact the jury never knew 
(T.13-14). The court denied the "motion" (T.15) . 

Appellant's conviction was affirmed without opinion by 
the Appellate Division, 30 A.D.2d 777 (4th Dept. 1968), but, 
on a motion for re-argument in the Aopellate Division filed 
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by volunteer counsel, the court wrote: 

THE PEOPLE OF THE STATE OF NEW YORK, 
Respondent, v. WILLIAM STUBBS, Appellant. 

Motion for reargument of appeal denied. 
Memorandum: The volunteer counsel for ap¬ 
pellant proceeds in his moving papers upon 
the false assumption that this court limits 
its examination of a record on appeal from 
a judgment of conviction of an indigent 
defendant to the points presented In the 
brief of an assigned counsel. Concededly 
the brief filed herein by such counsel was 
%roefully inadequate. It does not follow , 
however , that before aTFirming the judgment 
we did not examine with Mre the entire re¬ 
cord including the severlty^of the punisH^ 
ment . t'or the enlightenment of volunteer 
counsel this court before affirming the 
judgment reviewed the probation report that 
was before the sentencing court. Present 
— Bastow, P.J., Goldman, Marsh and Henry, 

J.J. 

30 A.D.2d 932 (4th Dept. 

1968) . Emphasis addevi . 

The New York Court of Appeals denied leave to appeal on 
September 23, 1968, and the Supreme Court denied certiorari, 
393 U.S. 1108 (1969) . 


B^^^^^ederal^^Court^^roceedinjs 


Appellant, confined at Attica Correctional Facility, 
filed the instant pro se habeas corpus petition in the United 
States District Court for the Western District of New York on 
August 14, 1972.* Among other things, appellant claimed th-at- 


♦Appellant's pro se petition and pro se supplemental pe¬ 
tition are Documents 7l and #3 to the record on appeal. 
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there was 


no evidence submitted that the petitioner 
knew anything about this firearm In his 
car, rand] the trial judge still failed to 
Inform the jury that the petitioner had a 
co-defendant, and went on to charge the jury 
on the illegal possession ooxint as,if the 
petitioner was in the car by himself. 

The District Judge, The Honorable John T. Curtin, ap¬ 
pointed counsel to represent appellamt on December 17, 1973. 
In his brief, counsel raised tMo issues* (1) Whether the 
use of the presumption of possession as found in former Hew 
York Penal Law, Section 1899(3), where a co-defendant has 
already pleaded guilty to possession of the same weapon, is 
a violation of petitioner's constitutional right to due pro¬ 
cess of law; and (2) Whether the prosecution's svippression 
of evidence and concealment of vital information from the 
jury constitutes a violation of petitioner's constitutional 
right to due process of law. 

On May 29, 1975, the District Court denied the writ on 
the merits.* Although no issue of exhaustion was raised by 
the State, Judge Curtin found that "it is difficult to ascer¬ 
tain whether the state court considered these questions" in 
light of the summary affirmances of the conviction, but none¬ 
theless found that "requiring exhaustion would be futile be¬ 
cause the contentions made are without merit." 


"The decision and order of the District Court denying ^.he 
writ is "B" to appellant's separate appendix. 
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On the meritSr the District Court found, eunong other 
things, that 

there was sufficient evidence before the 
jury for them to conclude beyond a reason¬ 
able doubt that the weapon was found in 
the glove compartment. This, coupled with 
the evidence of the petitioner's involve¬ 
ment in a shooting minutes before, was suf¬ 
ficient for a finding of power to exercise 
dominion and control over the weapon by the 
petitioner. 

Decision zmd Order, Ap¬ 
pendix "B" at 4, 

By order dated September 19, 1975, this Court granted a 
certificate of probable cause. 
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STATUTES INVOLVED 


NEW YORK PENAL LAW 


(Former] S1897. Po ssess ion of weapon* 
anddangerousinstrumentsjsn^aggliances 

2. Any person who has in his posses¬ 
sion any firearm which is loaded with ansni- 
nitionr or who has in his possession any 
firearm emd, at the same time, has in his 
possession a quemtity of 2 unmunition which 
may be used to discharge such firearm is 
guilty of a felony. Such possession shall 
not, except as provided in subdivision three 
of this section, constitute a felony if such 
possession takes place in such person's home 
or place of business. 

JFormer)Sl89^^Preswngtion^^o£^^08ses- 
eion, unlawful intent and defacement 


3. The presence in an automobile, other 
than a stolen one or a public omnibus, of any 
firearm, defaced firearm, firearm silencer, 
bomb, bombshell, gravity knife, switchblade 
knife, dagger, dirk, stiletto, billy, black¬ 
jack, metal knuckles, sandbag, sandclub or 
slungshot [ sic ] is presumptive evidence of its 
possession byall persons occupying such auto¬ 
mobile at the time such weapon. Instrument or 
appliance is found, except under the follow¬ 
ing circximstances: (a) if such weapon, in¬ 
strument or appliance is found upon the per¬ 
son of one of the occupants therein; (b) if 
such weapon, instrument or appliance is found 
in an automobile which is being operated for 
hire by a duly licensed driver in the due, 
lawful and proper pursuit of his trade, then 
such presumption shall not apply to the driver; 
or (c) if the weapon so found is a pistol or 
revolver ^lnd one of the occupants, not pre¬ 
sent under duress, has in his possession a 
valid license to have and carry concealed the 
same. 
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ARGUMENT 


THE STATUTORY PRESUMPTION OF POSSESSION 
OF A WEAPON BASED ON MERE PRESENCE IN AN 
AUTOMOBILE WHERE SUCH WEAPON IS FOUND, 
CONTAINED IN NEW YORK PENAL LAW, FORMER 
S1899(3), AND CHARGED TO THE JURY BY THE 
COURT, IS UNCONSTITUTIONAL. 


Appellant's conviction in County Court for possession 
of a firearm* rested upon a statutory presumption** which is 
Irrational and arbitrary, and therefore unconstitutional,*** 


*Although appellant wcis also convicted of first degree 
assault, he recieved consecutive sentences on both counts, 
and therefore a live case or controversy exists concerning 
the length of his confinement, Benton v, Maryland, 395 U,S. 
784, 788 (1969), 

**Now New.York Penal Law SS265,15(3), L,1965, c,1030, 
effective September 1, 1967, as amended L,1970, c,1012, S2, 
as further amended L,i974, c,179, S4, 

***While the precise formulation of the issue on this ap¬ 
peal was not presented in the District Court, that should 
not prevent this Court from reviewing it. United States ex 
rel. Irons v, Montanve , Doc. No. 74-2676, slip op. 4657 (2d 
Cir., July 7, 1975). Its present form is simply a refine¬ 
ment of the issue raised below that "the use of the presump¬ 
tion of possession as found in former New York Penal Law 
section 1899 where a co-defendant has already pleaded guilty 
to possession of the same weapon is a violation of ... due 
process." In both cases, the issue is the unconstitution¬ 
ality of the statutory presumption, even though assigned 
counsel below placed more emphasis on the fact that the co¬ 
defendant pleaded guilty to the offense than has been felt 
necessary to do on this appeal. 

Moreover, either formulation comports with the substance 
of appellant's claim in his pro se petition that there was 
"no evidence submitted that the petitioner knew anything 
about this firearm in his car ... and (the court] went on 
to charge the jury on the illegal possession count as if 
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The irrationality of the presumption is highlighted in the 
context of this case where the gun was found in the glove 
compartment of a car originally occupied and operated by 
another person who, while admitting appellamt into the vehi¬ 
cle and permitting him to drive it shortly before their ar¬ 
rest, pleaded guilty prior to appellant's trial to posses¬ 
sion of the weapon. 

The statute in effect at the time of the crime alleged 
here, defining the subst 2 mtive crime of unlawful possession 
of a firearm, N.Y.P.L. Former §1892(2),* required that one 
must knowingly have possession or be able to exercise domin¬ 
ion and control over the weapon.** People v, Russo , 273 A.D, 
98 (1st Dept.), aff*d ., 303 N.Y. 673 (1951); People v. ^- 
thony , 21 A.D.2d 666 (1st Dept. 1964), cert, denied , 379 
U.S. 983 (1965); cf., People v. Persce , 204 N.Y. 397, 402 
(1912). The statute requires that the prosecution prove 
this element of ]cnowing actual or constructive possession 


(Footnote continued from the preceding page) 

the petitioner was in the car by himself." While the Dis¬ 
trict Court found that it was "difficult to ascertain whe¬ 
ther the state court considered these questions" in light 
of the summary affirmances of the conviction, on appellant's 
direct appeal the Appellate Division made it clear that it 
had "examinei^ with care the entire record," and the State 
did not raise any question as to exhaustion. 

"Now New York Penal Law §§265.01, 265.02, L.1974, c. 
1041, §3, effective September 1, 1974. 

""Now codified in New York Penal Law §§10.00(8), 15.10, 
15.15(2), L.1965, c.1030, effective September 1, 1967. 
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by proof beyond a reasonable doubt. In re Winship ^ 397 U.S, 
358, 364 (1970) . However, by resort to the presumption in 
N.y.P.L. Former §1899(3), which provides that "presence in 
an autoiuobile ... of any firearm ... is presumptive evidence 
of its possession by all persons occupying such automobile 
at the time such weapon ... is found .•.," the prosecution 
has been excused from its traditional burden. Although the 
New York Court of Appeals has previously upheld the consti¬ 
tutionality of this presumption ( People v. Russo , supra ; see 
also People v. Gerschinsky , 281 N.Y. 581 (1939>, it cannot 
pass constitutional muster in light of recent decisions in 
the law of presumptions. 

At the very least, now 

a criminal statutory presumption must be 
regarded as "irrational" or "arbitrary," 
and hence unconstitutional, unless it can 
at least be said with substantial assur¬ 
ance that the presumed fact is more likely 
than not to flow from the proved fact on 
which it is made to depend. 

Leary v. United States, 

itfu.s. 6, 36 (1569T: 

However, the applicable standard by which the constitution¬ 
ality of criminal presiamptions is tested may be, and we con¬ 
tend should be, stronger still. The Leary Court expressly 
left open the question of whether a criminal presumption which 
met the foregoing "more likely than not" standard "must also • 
satisfy the criminal 'reasonable doubt' standard if proof of 
the crime charged or an essential element thereof depends 


V 


:v 



upon its use." r 395 U.S. at 36, n.64. While the Supreme 
Court has continued to leave that precise question open in 
two sxibsequent cases (Turner v. United States , 396 U.S, 398, 
416 (1970); Barnes v. United States , 412 U.S. 837, 843 (1973); 
see also Overstock Book Company v. Barry , 436 P,2d 1289, 1294 
(2d Cir. 1970); United States v. Matalon, 425 F.2d 70 (2d Cl**. 
1970)), it has given recent indication that it may be coming 
closer to emswering the question in the affirmative. Mcllaney 

V. Wilbur , _ U.S. _, 44 L.Ed.2d 508 (1975); see also 

McCormick, EVIDENCE, S344, at 816 (2d ed. 1972), predicting 
that the reasonable doubt standard of In re Winship , supra , 
will be applied to test the validity of criminal presumptions. 

In view of the prosecution's constitutional burden of 
proving all the elements of a crime beyond a reasonable doubt, 
it would be amomalous to substitute a statutory presumption 
permitting the prosecution to prove a fact which does not 
ested^lish the presumed fact constituting an element of the 
crime beyond a reasonable doubt. Therefore, appellant con¬ 
tends that the proper standard for determining the constitu¬ 
tionality of the statutory presumption in this case is the 
"reasonable doubt" standarded adverted to in Leary . 

Even if this Court were not to adopt the reasonable 
doubt standard, however, the "more likely than not" standard 
would still require a finding that the presumption charged 
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to the jury here fails to accord with due process.* 


Common experience does not assure us that every occupant 
of a vehicle is likely to have constructive possession of 
items within an automobile, particularly vdiere that item is 
discovered in the glove compartment and the occupant, like 
appellant, has only just taken over the tdieel from another 
person who previously had sole possession while operating the 
vehicle. In fact, prior to the enactment of the presumption 
here in issue. New York courts held that bare presence in an 
automobile was Insufficient evidence upon vdiich to sustain a 
conviction for possession of a weapon found therein. People 
V. DiLandri, 250 App,Div.52 (1st Dept. 1937). Moreover, a 
consistent line of cases in New York courts demonstrates 
that where no presumption is available to circumvent the 
prosecutor's burden of proof, mere evidence of proximity to 
contraband is insufficient to stamp the defendant as sole or 
joint possessor with knowledge of the substance or item pos¬ 
sessed.** See United States v. Kearse, 447 F.2d 62 (2d Cir. 
1971). ^ 


*In United States ex rel. Roqalski v, Jackson , 146 F.2d 
251, 253 (2d Cir. 1944) , this Court in dicta applied the 
"rational connection" test of Tot v. United States , 319 U.S. 
463, 467 (1943) , in considering the validity of the statutory 
presumption here in issue. As has already been shown, the 
Tot test requiring merely a "rational connection" between the 
proven fact and the fact to be inferred from it is no longer 
the applicable standard. 

**A defendant's presence in an apartment is insufficient 
evidence to infer actual or constructive possession of con¬ 
traband found therein. People v. Siplin , 29 N.Y.2d 841 (1971) 









In United States v. Roiaan o, 382 U.S, 136 (1965 ), in¬ 
volving a Federal statute which made bare presence at an 
unregistered still presumptive evidence of "possession, 
custody 2 uid ... control" of the still, the Supreme Court 
concluded that the inference sought to be drawn was arbi¬ 
trary, hence a denial of due pxrocess, since a person present 
at a still might as well be "in one of the supply, delivery, 
or operational activities" "in one of the specialized 
functions connected with possession." Id., 382 U.S. at 141; 
see also Bozza v. United States , 330 U.S. 160 ( ); com¬ 

pare United States v. Gainey , 380 U.S, 63 (1965), involving 
a statute related to the one in Romano making mere presence 
at a still presumptive proof of the crime of carrying on an 


(Footnote continued from the preceding page) 

People V. Lunsford . 46 A.D.2d 612 (1st Dept. 1974) ; People 
V. Jefferson . 43 A.D.2d 112 (1st Dept. 1973) ; see People v. 
Perry . 2 N.y.2d 785 (1956), Bare evidence of a defendant's 
proximity to drugs in a common passageway of a multiple 
dwelling will not sustain a conviction for possession can 
the hypothesis that he was either the sole possessor or Y4B 
acting in concert with other defendants nearby. People v. 
Torres, 45 A.D.2d 1042 (2d Dept. 1974); People v, Gogarty , 

5 A.D.2d 413 (1st Dept. 1958). Similarly, proximity to 
drugs in a restaurant, even by a defendant who was employed 
there when the drugs were found in a paper bag in open view 
in the kitchen, constitutes insufficient evidence of posses¬ 
sion, People V. Santiago . 45 A.D.2d 1041 (2d Dept. 1974); 
see also People v. Freeman . 41 A.D.2d 811 (1st Dept. 1973) 
(defendant found in personal possession of drugs in bar 
could not also be convicted of possession of other drugs 
found concealed nearby). And, of course, a defendant's 
mere presence with a companion who possesses contraband 
cannot sustain a conviction. People v. Comacho , 47 A,D,2d 
527 (2d Dept, 1975); see generally People v, Patello , 41 
A,D,2d 954 (2d Dept, 1973); see also United States v. DiRe, 
332 U.S. 581 (1948). - - 
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unregistered distillery. Recognizing the extreme secrecy 
with which illegal stills are conducted, the Court in Gainey 
found it rational to presume that one who was present at the 
still's "arcane spot" was an aider and abetter in carrying 
on the still's business. Id ., 380 U.S. at 67-68. 

Since the presence of the defendant in Romano at an 
Illegal still could not rationally give rise to a presun^- 
tion that he was in possession or control of the still's 
operation, it is even less rational to presvime that an oc¬ 
cupant of a car knowingly possesses a gun secreted in the 
vehicle, particularly since, unlike a still, there is no¬ 
thing inherently illegal about a car or presence in one. 

In short, just as "[tlhe word automobile is not a talisman 
in whose presence the Fourth Amendment fades away and dis¬ 
appears" ( Coolidge v. New Hampshire , 403 U.S, 443, 461 (1971)), 
similarly presence in an automobile can provide no magical 
justification for a state to evade the important constitu¬ 
tional requirement that all the elements of a crime must be 
proved beyond a reasonable doubt by use of a presumption which 
does not necessarily lead to the requisite finding of pos¬ 
session. 

In the instant case, there was no particular likelihood 
that appellant need to have knowingly possessed the gun dis-. 
covered in the glove compartment. While the car was regis¬ 
tered to appellant, it was Shirley Miller who was seen driv¬ 
ing it previously alone, and appellant was seen to enter and 


18 













drive the vehicle only for the short period of time before 
the car was stopped. It is entirely possible that the gun 
was placed in the glove compartment by Shirley Miller, with¬ 
out appellant's knowledge, particularly in view of the fact 
that she pleaded guilty to the gun's possession prior to 
appellant's trial. Moreover, there was no connection shown 
between the gun appellant was said to have fired at Mark 
Hunder and the .22-caliber revolver found in the car. Since 
the prosecution apparently failed to determine whether the 
weapon found in the car had been recently fired, despite 
ample opportunity to do so, it is eminently reasonable to 
assume that there were actually two guns involved in this 
case and that appellant had no knowledge of the second one. 

In any event, contrary to the finding of the District 
Court, the fact that there may have been sufficient evi¬ 
dence to convict appellant of possession of the gun found 
in the car, without the aid of the statutory presxunption, 
is irrelevant. The court charged the jury based on the 
presumption that 

^he finding of a gun in an automobile is 
pj..>sumptive evidence that the gun was pos¬ 
sessed by all persons in that car; in short, 
the law says, the locating of a gun in the 
car means that it may be presumed, if you 
are satisfied the gun was so found, ... 
that the gun was in the possession of, 
specifically in this case, passengers are 
not involved, the accused here is, you may 
presume that the gun was in the possession 
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of the owner-occupant driver of the car,[*] 

AS the Supreme Court said in Romano, in a similar sit¬ 
uation: 

This latter instruction may have been given 
considerable weight by the jury; the jury 
may have disbelieved or disregarded the 
other evidence of possession and convicted 
the defendants on evidence of presence alone. 

United States v. Romano, 
supra , 3^2 d.S, at iljB-l39, 

So, too, in the present case, the jury could have disregarded 

the evidence of appellant's assault with a gun on Mark Vfunder 

and convicted him of possessing the gun in the car based on 

the statutory presumption. See also Leary v. United States, 


♦significantly, the court's charge varied from the sta¬ 
tute by instructing the jurors that "passengers are not in¬ 
volved, the accused here is, you may presume that the gun 
was in the possession of the owner-occupant of the car." As 
a result, the jury was in effect told to exclude the possi- 
billity that Shirley Miller hat* ^.laced the gun in the glove 
compartmentunbeknownst to appellant, thereby destroying the 
benefit of the court's prior instruction that appellant's 
possession must be knowing, and depriving appellant of per¬ 
haps his only chance of acquittal on the gun possession 
charge. Moreover, the fact that defense counsel failed to 
object to the instiniction at the time cannot serve to pre¬ 
vent review of the constitutionality of the statutory pre¬ 
sumption which served as a basis for the court's charge 
( United States ex rel. Sch aedel v, Follette , 447 F.2d 1297, 
1300 {2d Cir. 1971); cf. United States ex rel. Irons v. 
Mont anye, supra , slip op. at 4661-4662), particularly since 
appeTIant's own objections prior to the imposition of sen¬ 
tence ("no evidence shows (the gunl belonged to him, or he 
knew of its existence, when another person lias pleaded guilty 
to the ownership and possession of the same ,22 caliber re¬ 
volver"), however inartful, was sufficient to raise the is¬ 
sue of the irrationality of the statutory presumption, and 
the Appellate Division stated that it "examine(dl with care 
the entire record." 
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supra y 395 U.S. at Jl; United States v. Rodriguez y 465 F,2d 
5, 10 (2d Cir. 1972) . 

Nor can it be maintained that appellant could have rea¬ 
dily rebutted the presumption by going forward with an ex¬ 
planation as to his lack of knowledge of the g\in*8 presence 
in the car. Indeed, the statute does not expressly provide 
for rebutting the presumption (compare the statute in United 
States V. Gainey , supra , 380 U.S. at 64, providing that pre¬ 
sence at an illegal still is sufficient to authorize convic¬ 
tion "unless the defendant explains such presence to the 
satisfaction of the jury"), and the jury was never told that 
it could be rebutted.* In any event, the Supreme Court has 
expressly rejected the argiiment that the prosecutor, via a 
presumption, should be allowed to circumvent either his bur¬ 
den of going forward or his burden of proof simply because 
the defendant might be in a better position to explain. Tu£" 
ner v. United States , supra , 396 U.S. at 407-408, n.8; Lear]^ 
V. United States , supra , 395 U.S. at 44-45; Tot v. United 
States , supra , 319 U.S. at 469-470. 

The due process clause of the Fourteenth Amendment, 
reflecting a fundzunental value determination of our criminal 


♦Indeed, the jurors were never actually told that they 
could even reject the presumption of possession. While the 
court seemingly used the permissive term "may" in its charge 
on the presumption, tnere is no assurance that the jurors 
understood from this word, which is often ir 3used and con¬ 
fused with the peremptory word "must," that they were free 
to reject the presumption of appellant's possession of the 
gun from his mere presence in the car. 
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law which is rooted in the concept of ordered liberty, "pro¬ 
tects the accused against conviction except upon proof beyond 
a reasonable doubt of every fact necessary to constitute the 
crime with which he is charged." In re Winship . supra , 397 
U.S. at 364. Since appellant's conviction may well have been 
secured in disregard of this essential element of due process 
in favor of an irrational and unconstitutional presumption, 

the judgment of conviction for possession of a weapon should 
be reversed. 

CONCLUSION 

For the foregoing reasons, the order of the District 
Court should be reversed, the State court conviction vacated, 
and a new trial on the possession of a weapon charge held. 
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